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Executive Summary

Local Control and Management

of Our Water Commons
Stories of Rising to the Challenge

Imagine when our water systems steward this precious resource with the next seven generations in
mind, for all the earth, for all people, for all time. What would our legal, our engineering, our public
service practices, even the fabric our communities look like if we managed water as a commons?

Climate change and profound social injustices make sharing water among the world’s people an

urgent challenge for our generation. Together we must do away with the popular delusion that fresh

water is limitless and act with the knowledge that water is not a commodity but a precious common 5
good. When we learn to better steward and share water, we will be a better people, responsible world

citizens with more hope for a just and healthy future.

Local Control and Management of Our Water Commons: Stories of rising to the challenge gathers
21 cases from around the world, offering insight into water struggles based on claiming water as a
commons. The cases present innovations in such critical areas as new legal frameworks, management
of public water delivery and fair pricing and methods to protect the earth’s rights to water.

The alternatives described in these case studies — just a small sample as there is a true wealth of them
— illustrate ground-breaking work underway around the world.

Human Rights Enshrined in Law: From Uruguay to South Africa to the United Nations
Community organizations have sought — and in some cases won — binding covenants and laws
declaring water a fundamental human right. Although these declarations are often compromised by
a lack of political will and enforcement capacity, there is cleatly a popular groundswell around the
globe crying out that no one should be denied the life that water provides. Legal and constitutional
innovations are gaining traction to protect water as a commons.

Community Control, Public Delivery and Democratisation

From Bolivia to South Africa to Great Britain to California, communities are taking back their public
water systems from failed privatization experiments. Through trial and error, they are experimenting
with community-managed water utilities that deliver quality water at fair prices. To do so, they are
beating back unjust mechanisms like pre-paid water meters that cut families off from their liquid
lifeline and questioning whether “free basic water” schemes aren’t simply harsh systems of cost
recovery in disguise.



Adequate Infrastructure Investment

From Bangladesh to Brazil and through public-public partnerships around the wotld, public water
utilities search for the long-term financing — in particular public loans over private equity — so essential
to improving water delivery infrastructure. These public utilities are bucking a privatization trend,
refusing development bank financing conditionally offered when public utilities privatize. In contrast,
these public utilities seck to learn from one another to overcome management, engineering and
financial obstacles.

Earth Rights and Watershed-based Agencies

From Rajasthan to the United States, water governance is being taken on by local groups organized
around natural contours — the world’s river basins. In India, Tarun Bharat Sangh constructs johads,
earthen small-scale reservoirs that help to harvest rainwater and improve the recharge of groundwater
resources. Managing water as a commons means respecting the earth’s rights to water as well.

Photo credit, Andy Lin



Protecting Customary and Collective Use

From the Andean region of South America to the American Southwest, indigenous communities are
setting precedent by pressuring their governments to recognize collective water rights and customary
uses of water sources (wells, dams, rivers and rainwater). Customary uses include collective control,
responsibility and management of, for example, irrigation systems and springs. These cases seck to
advance the public good and a notion of property rights in which the collective prevails over the
individual and corporation.

Photo credit,



Common Assets Trusts

To curb the unsustainable exploitation of a natural commons like groundwater, U.S. states such as
Vermont have passed legislation recognizing groundwater as common property, subject to usage limits
and community prioritization. Such restrictions, could, for example, restrict commodification of water
by water bottlers and privilege essential uses; fees charged to industrial users could feed a public trust
whose use could be determined by the public.

These cases are intended to provoke dialogue and new strategies for water justice. The full paper is
posted at http://www.onthecommons.org/water. Challenges, contradictions and questions abound that
we must, as a society of environmentalists, engineers, lawyers, politicians, public water managers and
more, explore and resolve together. As we seck positive solutions to the limits of our present water
management systems — using commons principles as a guide (see www.onthecommons.org/water

for Maude Barlow’s paper on this theme), together we will build the cooperation and political power
required to overcome the challenges that we face in common.

Photo credit, Grassroots International



Introduction

Many Paths, Common Goals
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Despite the frightening reality of diminishing clean water access and supply, we
live in a challenging and promising historical moment to forge sustainable water
solutions. Woven together, local and regional efforts for community-based water
management form a global movement to reclaim our water Commons.

As Maude Barlow, National Chairperson of the Council of Canadians and Senior Advisor

on Water Issues to the President of the UN general assembly describes in the companion
document to the this report, Our Water Commons: Toward a freshwater narrative, “there are two
competing narratives about the earth’s freshwater resources being played out in the 21+
century. On one side is a powerful clique of decision-makers, heads of some powerful states,
international trade and financial institutions and transnational corporations who do not view
water as part of the global Commons or a public trust, but as a commodity, to be bought and
sold on the open market. On the other is a global grassroots movement of local communities,
the poor, slum dwellers, women, indigenous peoples, peasants and small farmers working with
environmentalists, human rights activists, progressive water managers and experts in both the
global North and the global South who see water as a Commons and seck to provide water for
all of nature and all humans.” In this document, we share a sampling of illuminating “cases”
with the goal that it will inform your own organizing practice and that you will be able to build
your own experience in the fight for water justice.
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Recent decades have seen the uneven advance of publicly-financed water projects to promote the idea of
water as a common good and trust, at least implicitly'. Of course, these efforts are still marred by old and
new patterns of economic exploitation and resource pillage both within and between nations. Nevertheless,
what has been most hopeful is that to reverse crumbling public services and infrastructure, representative
civil society organizations and innovative governments are expanding the effective stewardship and
management of our Commons — whether it be air, soil, water, the internet or public health.

This agenda of public investment embodies at least a modest program of social policy reform focused

on equality and universality of access (if not environmental sustainability), and is supported by the new
discourse of human rights championed through the UN — crucially influenced by Global South states. The
political rationale for expanding access to water through public projects rests on a basic argument: access to
safe, clean water for sustenance, sanitation, and industry is good for everyone. More than 1.2 billion people
lack access to safe drinking water, 2.6 billion lack access to safe water for sanitation, and more than 5 million
still die early from preventable, water-borne illnesses in the South as well as in indigenous societies in the
North” Benefits of access to water would truly flow throughout society at large, facilitating all aspects of
human life: culture, environment, economy and industry.

The attempted corporate enclosure of the water Commons, whether commodifying water by bottling

and selling it, the privatization of public water utilities, or by other means, brings into sharp relief the full
scope of challenges the growing water justice movement faces. Such commodification of nature’s gift

is a challenge and a provocation. As this movement draws a line in the sand, we look to each other for
support, for information, and more crucially, for positive alternatives. We need each other more and more,
as we struggle to define our agenda for the water Commons, for equitable water access and for sustainable
management.

As we seek to better understand what circumstances local alternatives for democratic, equitable and
sustainable control of water Commons are working best, water justice activists in the North and South
continue to rediscover the wealth of alternatives in the indigenous societies that so-called “modernization”
has effectively neglected, excluded and degraded. We find ourselves marveling at the amazing diversity of
culturally-specific economic and political traditions around water that both exist and are being created.
These living experiments, present in both indigenous and non indigenous societies, help us redefine the
meaning and practice of the water Commons and of water justice.

Toward exploring such positive solutions, this report draws together 21 “tools” or cases of local action that
emphasize local control of the water Commons for equitable access and sustainability. This collection is by
no means complete. In fact, this is the strength of the alternatives out there: there is a true wealth of them.
These tools are meant to provoke discussion and dialogue, and to raise further questions and answers.

As a research team working on this report, we’ve put together a few questions following each tool that can
hopefully act as a springboard for further discussion. We know, however, that you will add many of your
own questions drawn from your own experience. The conclusion draws together some of the principal
themes, criticisms and challenges that emerge from the tools.

For us as a research team, these alternatives to the world water crisis demonstrate the strength of a growing,
solutions-oriented water justice movement and the power of the water Commons in joining us in common
cause. Thank you for reflecting on this document and considering adding your own ideas. Through writing
up and submitting your own case, you are in a position to contribute to the shape and direction of the water
justice movement, to listen to each other’s stories, share each other’s challenges and celebrate each other’s
successes. We are honored to work with you in advancing the global water Commons.

Y Social movements were, and alhways have been, instrumental in pressing states in the struggle for such social reforms — including the de d for other goods such as

health care and education.

(Watkins, 2006). See also the main website for the 2006 Human Development Report for these quick facts: http:/ | hdr.undp.org/ en/ reports/ global/ hdr2006/



Case 1

The Push for a UN Covenant on the Right to Water

Introduction

Human rights have been a powerful platform for advancing the agenda for social justice and ecological
sustainability throughout the world. However, our best intentions and declarations are continually
compromised by the lack of political will, grassroots power to force that will, and the underdeveloped
capacity to enforce and realize the rights as described on paper. This is aggravated by the willingness
of would-be water privatizers to co-opt the discourse of human rights for their own ends. Some have
suggested that focusing on water as a human right is therefore in error, while others see it at least as a
stepping stone to working toward access and sustainability for all.

KRR KKK

The Friends of the Right to Water has worked hatd in past years to advance the idea of a binding,

new covenant enshrining water as a fundamental human right. Despite its challenges — including the
compromise with corporations over voluntary statements of social and environmental standards in the

Global Compact and the lack of a consistent means of enforcing and realizing human rights — the UN

remains the sole international political organization with the capability to bring a new force of customary
international law (deriving from custom and practice rather than written treaty law) — into being. Such
mechanisms can, and have been integrated into national legal frameworks, though not consistently. The

Friends of the Right to Water outline some key principles that could inform the construction of a new

global covenant. 11

Key Principles

e Water is necessary for all life on earth.

e Wiater is a fundamental human right and requires States to be willing and able to implement their
respective obligations to respect, protect and fulfill the right to adequate water and sanitation.

e As part of their obligations to fulfill the right to water, States have obligations to provide adequate,
safe, accessible and affordable water and sanitation for all people within their jurisdiction who currently
do not have such access, with preferential treatment and positive action for the poor and marginalised.
States must ensure that is water allocated in a manner that prioritises people’s basic needs and
livelihoods.

*  Water is a public trust and not a commodity and belongs to all humanity and the earth. As such, water
should remain in the public domain.

e States have the responsibility to ensure the conservation of freshwater ecosystems, to prevent ovet-
consumption of water, the degradation of water systems and to protect of watersheds.

* Sufficient clean water is necessary to protect ecosystems and other species. Healthy ecosystems will
ensure the human right to water for future generations.

e States have obligations to guarantee the human rights principles of participation and transparency,
including that water services must be under democratic public control, in which members of the public
tully participate in decisions on water management and the allocation of water resources.

e Wiater resources contained completely within a State’s boundaries are considered part of the national
patrimony and should never be subject to foreign exploitation.

Questions

What are some weaknesses and strengths of going the “UN route” of declaring water a human right?

What is the synergy between fighting for the human right to water and gaining recognition of water as a
part of the Commons?
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Notes and links

wiww.blueplanetproject.net

See the World Bank'’s book on the human right to water: hitp:/ [ lnweb18.worldbank.org/ EXT/ epic.nsf] ImportDocs/
8525729D0055F87B852572F00054DB08 2opendocunent

www.unglobalcompact.org

Photo credit, Council of Canadians



Case 2

Legal Efforts to Guarantee the “Right to Water”
in Latin America

Introduction

In the wave of privatization in the 1990s, multinational water companies concentrated their
investments in the most urbanized continents of the global South — Latin America and East Asia

— where the population is relatively affluent and economies of scale are possible. Privatization
sparked immediate controversy as public dissatisfaction swelled against insufficient and inequitable
water services. While a diverse set of social movements to defend water Commons have emerged
throughout the world, these movements have gained particular urgency, strength, and focus in

Latin America, a continent characterized by strong traditions of anti-imperialism and economic
nationalism. Social movement efforts have included constitutional initiatives to enshrine the “right to
water.”

SRR KK KK

One of the most famous victories of the growing upsurge in securing the right to water occurred

in Uruguay where groups successfully organized a national referendum on water rights. In 2002, the
Uruguayan government signed a letter of agreement with the International Monetary Fund (IMF)

in which the government promised to privatize public water services. Two concession contracts

were signed in the province of Maldonaldo, transferring control over two public water utilities to
Aguas del Costa (a subsidiary of the French multinational Suez) and Uragua (a subsidiary of the
Spanish multinational Aguas del Bilboa). In response, in 2004 a citizens’ campaign coordinated by the 13
National Commission in Defense of Water and Life, forced the government to adopt a constitutional
amendment that declares water access a human right and guarantees that management would remain
in the hands of the state. It was an important social movement victory and the first time that the right
to the environment was enshrined as a constitutional right. Similar amendment efforts on the right to
water have now emerged in Bolivia, Colombia, Ecuador, El Salvador, and Mexico.

While the initiatives to guarantee the legal “right to watet” may provide a tool for social movement
activists to make claims in national coutts, the tool is weakened by lack of enforcement mechanisms.
In Uruguay, for example, less than a year after the constitutional amendment was approved, the
Tabaré Vazquez government produced an executive resolution stating that the private companies that
signed concession contracts before the referendum would be allowed to continue their contracts. As
Carlos Santos and Sebastian Valdomir argue, the Uruguayan government refused to follow through
on the popular demand for fear that the companies would retaliate by bringing lawsuits against the
government in international court. The companies’ investments are protected by bilateral investment
treaties (BITs) that are backed by powerful means of enforcement through investor-state arbitration.
As legal scholar Gus Van Harten describes, the international system of investor protection

provided by BITs “goes well beyond other international regimes that permit individualized access

to international governing institutions,” such as international human rights law and humanitarian
law. In other words, while the right to water may be guaranteed in “soft” law, it is easily trumped by
international treaties that seek to protect investors’ rights.

Given the limitations of right to water initiatives, there is a growing sentiment that legal instruments
alone are rather blunt tools to fight water privatization initiatives, and that social movements might
also benefit by advancing the notion of “the Commons.” As Bolivian legal scholar Rocio Bustamente
explains, “The basic idea is to rethink the concept of rights in relation to the management of natural
resources such as water, which will allow for a more creative relationship with nature because natural
resources are there for all of us to share, including non-human beings. We must start with the
principle of solidarity, which transcends the idea of a ‘right” A ‘right’ always implies that we identify
who is entitled to a given ‘right’, who is supposed to guarantee it, and who has legal standing. By
contrast, if natural resources are thought of as a “Commons,” they do not belong to anyone in
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particular.” This lack of definition of ownership can be problematic — witness Garret Hardin’s
Tragedy of the Commons — and its frequent misuse to claim that the commons concept is fatally
flawed. Overlooked is how the Commons concept can aid in unleashing the creativity of public
and civil society institutions in sustainably stewarding our precious, life-giving resources.

Questions
Do water justice movements need to choose between the language of “the Commons” or human
rights?

How do we make sure that corporations and the wealthy do not compromise the spirit of laws
promoting the right to water?

Notes and links

See Bustamente’s 2007 article Debemos comenzar a cuestionar la idea del derecho al agua at www.pieb.com.bo/ noticia.
phpeidn=2055.

See also the following articles:

Bakker, K. (2007), The “Commons” Versus the ‘Commodity’: Alter-globalization, Anti-privatization and the Human
Right to Water in the Global Sonth, Autipode 39(3): 430-455.

Santos, C. and S. Valdomir (2006), Urugnay: la democracia directa en la defensa del derecho al agua. Movimientos sociales
'y luchas por el derecho humano al agua en Ameérica Latina. I1.SA. Bogota, Colombia, Instituto Latinoaméricano de
Servicios Legales Alternativos. 34: 171-179.

Van Harten, G. (2005). Private authority and transnational governance: the contours of the international system of
investor protection, Review of International Political Economy 12(4): 600-623.

Uruguay’s National Commission in Defense of Water and Life: wwmw.evb.ch/ em_data/ Comision_Nacional_Defensa_
Agna_EN_edited_.pdf




Case 3

The Constitutional Right to Water in South Africa

Introduction
National water rights embedded in constitutional law offer hope for a systematic approach to working
toward equal and sustainable water access. In the case of South Africa, is the law living up to its ambitions?

KRR RK KK

Alongside the right to sufficient food, health care services and social security, the South African
Constitution includes the right to access “sufficient water.” The duty to respect these rights is both negative
and positive in nature. On one hand, the state must refrain from unjustifiably interfering with the enjoyment
of the right, including:

* any practice or activity that denies or limits equal access to adequate water;

* unlawfully diminishing or polluting water;

e limiting access to, or destroying, water services and infrastructure as a punitive measure;
e arbitrary or unjustified disconnection or exclusion from water services or facilities;

* discriminatory or unaffordable increases in the price of water; or

* pollution and diminution of water resources affecting human health.

On the other hand, the rights are positive in the sense that there are duties to protect, promote and fulfil
them, requiring the state to take “reasonable legislative and other measures, within its available resources,

to achieve the progressive realisation” of the right (Section 27(2) of the SA Constitution.) The recognition
of the right, in turn, imposes certain duties on both state and non-state actors that can be enforced by
courts, as was the case in the landmark ruling in Government of the Republic of South Africa v Groothoom (2000),
where the Constitutional Court held that positive social and economic rights obligations are enforceable.
The Court explained that in challenging the failure of the state to take sufficient positive measures “the real
question will be whether the legislative and other measures taken by the state are reasonable.”

It is the “reasonableness” clause that is most critical here, including the roles and capacities of different
spheres of government as well as the resources required to ensure that water rights can be met. For the
most part, this reasonableness clause has been used to justify limited rights to water, as well as to uphold
legislation that requires water to be “cost reflexive,” which in effect facilitates private sector involvement in
water services and allows for service disconnections for non-payment. Any provision of “rights” perceived
by the Courts to undermine South Africa’s macro-economic strategies of international competitiveness,

or forcing lower tiers of government to institute rate increases above a legislative ceiling, are considered
“unreasonable.”

At the same time, the Constitution and other legislation have been used to defend the introduction of
prepaid water meters in low-income areas, with the South African state arguing that prepaid water meters
are “pro-poor,” and allow households to better budget their water spending, and the state to better manage
its revenue flows to invest in extending water services to un(der)serviced areas. Similatly, water cut-offs are
deemed constitutionally sound because the non-payment of service bills negatively affects the rights of
others to water.

Access to water in South Africa is therefore enhanced by constitutional rights, but by no means guaranteed,
as other legislative and macro-economic demands shape what is considered “reasonable.”

Questions
What kinds of institutions or legal mechanisms are necessary to help ensure the realization of equal access
to water enshrined in a national constitution?

How can citizens be supported in their efforts to bring grievances before governments that fail to live up to
the spirit of laws aimed at ensuring water access and sustainability?

Notes and links

See the Water Dialogues website for South Africa: www.waterdialogues.org/ country-03.hinl,

A background paper for the 2006 UNDP Human Development Report on water: http:/ | hdr.undp.org/ en/ reports/ global/
hdr2006/ papers/ muller_arnold.pdf;, and the Municipal Services Project: hitp:/ | wnm.queensu.ca/ msp/

15
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Case 4

Free Water in South Africa

Introduction

The idea of providing a free “lifeline supply” of water to poorer households is compelling, as it
incorporates the theory of wealthier water users cross-subsidizing basic use for the poor. However, in
South Africa the restrictive definition of a lifeline supply has meant a slip back into the status quo of
maintaining inequality. Compounded with the problem of prepaid water meters and other limitation
devices, poorer South Africans continue to struggle.

KRR KK KKK

In the lead-up to local government elections in South Africa in 2000, the national government
announced there would be a policy of “free basic water” in South Africa, beginning in 2001, to be
delivered by municipal authorities and funded, in part, by the national government. The amount
allocated was 6kl (6,000 litres) per household per month, based on a calculation of 25 litres per person
per day for a household of eight.

As most municipalities were unprepared for this policy (and not consulted) it took several years for it
to be widely implemented, with some municipalities today still offering only partial free water. There
are also millions of people without access to any watet whatsoever who ate unable to benefit from the
policy, or who use communal taps, which make the allocation of free water difficult.

. : e : , 17
The free water policy is part of a larger restructuring of water tariffs in South Africa, ostensibly
designed to make water pricing more “progressive.” In effect, the free allocation of water is the first
price “block,” with consumption after 6kl/month being charged on a rising block tariff basis.
As indicated in the chart below, the stepped tariff structure is free for the first block and rises for set
blocks of consumption after that, with higher-end pricing blocks intended to subsidize “free” water,
while at the same time acting as a disincentive to over-consumption. (Line A indicates the marginal
costs of production.)

In theory, all households receive a free lifeline supply of water, subsidized by rising tariff blocks that
penalize wealthier households and act as a demand management tool. In practice, the volume of free
water has proved inadequate for most low-income households, forcing them into the second or third
block of consumption, often creating higher water bills than these households were charged prior

to the introduction of “free” water. This is due in part to the steep rise in tariffs in the second and
third block. In some cases, households that consume one drop more than 6kl are also chatrged for the
free block. Households that are unable to afford these payments are effectively forced to cap their
consumption at 6kL.

For the most part, the allocation of free water has been universal — largely on the assumption that the
cost of means testing would outweigh the savings — but in some municipalities indigent policies have
been introduced, leading to divisive social and political decisions over which households are “poor
enough” to receive free water.

In cases where households consume more than the free allocation of water, but are not paying for the
amounts used above that threshold, municipalities have been introducing devices that stop the flow of
water at Gkl, limit the water flow rate to make it impossible to use more than 6kl per month, or simply
cut off the water supply altogether.

Because of the political fallout associated with cut-offs and limitation devices, many municipalities
have been introducing prepaid water meters that will provide the free allocation of water but stop at
this amount if water has not been pre-purchased, effectively offloading the act of disconnection to the
household itself.
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In conclusion, while free water hints at the Commons by providing many households in South
Africa with a lifeline supply of water, it must be seen as part of a larger package of water
commodification, including the introduction of harsh systems of cost recovery and enforcement
that still tend to benefit upper-income households and industry at the expense of low-income
households.

Questions
What forms of participatory consultation and management can ensure that “progressive” water
pricing schemes are actually progressive?

Should water justice embrace forms of cost recovery? If so, how can we use cross-subsidization
to tax the largest users, avoid further excluding the poor, and avoid reinforcing elite and

corporate advantages?

How do we fight the water commodifcation so that water is not seen as simply one more product
to be bought and sold?

How do we guarantee nature her fair share for ecosystem survival?

Notes and links

See Dale McKinleys The Struggle Against Water Privatization in South Africa: www.tni.org/ books/
watersafrica.pdf, and Patrick Bond’s Reclainiing Water Prices for Participatory Public Services:
www.waterjustice.org/ uploads/ attachments/ pdf68.pdf

Photo credit, Grassroots Intermnational



Case 5

“Social Control” and Public-Collective Partnerships with
Community-Run Systems in Cochabamba, Bolivia

Introduction

In April 2000, thousands of citizens of Cochabamba — Bolivia’s third largest city — blocked roads to
protest the privatization of the city’s local water system, rallying around the central battle cry, “Water

is lifel” The government cancelled the concession contract and returned water to municipal control
under the watchful eye of the Coordinadora for the Defense of Water and Life, the social movement
organization that emerged to coordinate the protests. Community leaders set about the task of
elaborating a new way to provide water services that would build upon the experiences with non-
hierarchical forms of decision-making that emerged during what was often described as a “Water War.”
One thing was clear: while privatization was not the answer, no one wanted to return to the former
model of “public” utility, which was widely considered to be inefficient and corrupt.

KRR KRKK KKK

Based on experiences with previous episodes of nationalization in Bolivian history, water justice

activists in Bolivia insist that public (read: state) forms of management are not a true alternative to

privatization because they simply replace one form of hierarchical management with another. Instead,

the opposite of privatization is the “social re-appropriation of wealth,” which entails the collectivization

of property and the self-organization of water users. As Oscar Olivera, a spokesperson from the

Coalition in Defense of Water and Life, known as La Coordinadora explains, this difference between

water justice activists in Bolivia and elsewhere is crucial: “Activists in the North tend to focus on issues 19
related to management, while we (in Bolivia) are primarily concerned with the struggle for property

rights.”

The notions of collective property that have emerged in the struggle for water are inspired by the
experiences with communal water management of two key participants in the Cochabamba “Water
War”: small irrigating farmers’ associations (see section on “uses and customs”), and community-

run water systems. Utterly neglected by state authorities and lacking basic services, most of the
communities in the poor barrios of the southern zone of the city of Cochabamba have built their

own independent water systems provisioned by wells that are managed by independent cooperatives,
informal committees, or neighbourhood councils elected by the residents. Since 2004, many of these
community-run water systems have been organized in the Association of Community Water Systems of
the South (ASICA-Sur), which has given a collective voice to the citizens who lack public water services.
More recently, ASICA-Sur has secured financing from the European Union to build independent water
systems in Districts 7 and 14. These independent systems will buy water in bulk from the public water
company, but will be managed by the users. As the President of ASICA-Sur, Abraham Grendydier
explains, it has taken the public water company too long to respond to their demands so they have
decided to take matters into their own hands. While the construction of independent water systems
risks further fracturing the urban water network, in the long term it may be the only way to meet the
goal of “water for all.”

Demands for communal ownership and management have also translated into the demand for “social
control” within the re-municipalized water company, SEMAPA. While former boards of directors
were staffed exclusively by professionals and politicians, between April 2002 and October 2005, three
members of the seven-member board have been elected from the macro-districts of the city. Many

of the problems that have historically plagued the public utility, however, have remained unresolved

by the limited degree of social control. While the public water company has performed better than
would have been expected under private control, coverage rates remain low (46 percent in 2005), and
services are intermittent. Opinion is divided on the reasons for the perceived failure of social control
to improve the utility’s performance. For some, it is the fact that the mayor controls the budget. Others
highlight the lack of capacity of the citizen directors, the over-politicization of the public utility, or
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the problem of corruption. Yet others blame the conditions attached to a loan by the Inter-
American Development Bank that have stymied attempts to democratize the utility because they
prioritized administrative reform and repairs to the existing network instead of making visible
improvements to water services. Nearly all agree, however, that Cochabamba’s water problems
are linked to the lack of public investment. Efforts to outline alternatives and debate the future
of the local water company continue.

Questions
If a central problem for SEMAPA today is financing, what kinds of solutions to this problem
can we imagine and implement?

What are some alternatives to loans from international financial institutions, whose conditions
continue to frustrate progress?

If the concept of “the Commons” is linked to democracy, how do we define “democratic
management’ in the context of a public water utility?

Notes and links

Democracy Center: wwmw.democracyctr.org/ index.php

Aguna Tuya, a collaboration between SENLAPA, community-based water committees, and NGOs:
www.agnatuya.com/ btml/ water_for_all.htm!

On Bolivia’s water wars, see www.upsidedownworld.org/ main/ content/ view/ 1255/ 31/

Photo credit, Grassroots International

" Interview with Susan Spronk, Cochabanba, Febrnary 26, 2008.
? Interview with Susan Spronk, Cochabamba, February 29, 2008.



Case 6
Small Farmers and the Indigenous Concept of

“Uses and Customs”

Introduction

The concept of “uses and customs” is used broadly to describe indigenous governance systems.

In this case, it refers to the traditional water rights and practices of indigenous Quechua-speaking
communities in the Andes, although the concept is most developed in the Cochabamba Valley of
Bolivia. In the Cochabamba Valley, agricultural production is dependent on irrigation, a technology
introduced by the Inca in the fertile valleys in the Andes more than five hundred years ago. In these
communities, water resources are managed collectively by associations of small farmers. Local
leaders known as the jueces de agua (water judges) distribute water to each household in rotation
based upon various criteria, including the contribution of labour services to the community and
participation in the organization
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In Bolivia, the notion of “uses and customs” became politicized under the threat of privatization.

One of the reasons that water privatization in Cochabamba sparked a “water war” was because

of the previous resistance of small farmers’ organizations dependent on irrigation who perceived

that the monopoly provisions of the water privatization law passed by the Bolivian government

(law 2066) threatened their traditional water rights. A few years before the law was passed, these

associations had formed the powerful Federation of Small Farmers and Community Systems of

Potable Water of Cochabamba (FEDECOR). Thousands of members of the FEDECOR joined 21
the urban protests demanding the modification of the new water law to recognize their “uses and

customs.”

In October 2004, the Bolivian government approved a new irrigation law (Law 2878), which

was written with the participation of the FEDECOR. This innovative law grants indigenous
communities, small farmers, and landholders the right to continue with their “customary uses”

of the water sources (wells, dams, rivers and rainwater), protecting them from future assault by
transnational corporations and private businesses. It prohibits the commercialization of water
resources through the creation of markets of water rights (as occurred in Chile); recognizes the
traditional collective rights of small farmers and their family members to water sources (not in
terms of property rights, but right of access); and organizes the rural water sector on the basis of
traditional territorial boundaries. Importantly, the law also created a new water authority called the
National Irrigation Service (Servicio Nacional de Riego — SENAR) that includes participation and
oversight by small farmers and major small farmer organizations.

The regulations that put the law into practice were passed by the Morales government in October
20006. Researchers are currently developing procedures to identify and register legal claims to water.
By using state-of-the-art geographic information systems (GIS) and anthropological surveys, the
Ministry is establishing a common database that will create a registry of traditional water rights,
which will help eliminate future conflicts over water and guarantee that indigenous peoples,
peasants and small farmers can exercise their ancestral claim to use the resource.

The new law has not been immune to criticism. As researchers Nancy Yafiez and Susan Poats
argue, “the concept of ‘equality’ upon which the communal system of water rights is based does
not mean ‘equal.”” Decisions about which family gets how much water and when are subject to
highly political and subjective criteria. Concerns have also been raised that the creation of a water
registry will enshrine the rights of relatively privileged communities that already have access to
water, and that the poorer communities will be excluded from the system on the basis of “uses and
customs.” The example of “uses and customs” therefore represents some of the complicated social
power dynamics related to definitions of community and communal control.



Questions
How can we ensure that forms of “community control” are democratic to the fullest extent, and
do not reinforce or worsen existing inequalities?

What role can northern partners in water justice have in overcoming the potential pitfalls raised
in the first question? Is there a role?

Notes and Links

See Yariez and Poats’s article Derechos de agua y gestion cindadana (Spanish only), at www.idre.ca/ nploads/
user-S/11976606153Libro_3_Derechos_de_agna_y_gestion_cindadana_Nancy_Yanez_Susan_Poats_
Junio_2007.pdf and Elena Villarroel and Carmen Peredo The Struggle for Water as a Common Good: The
Experience of Andean Communities in Bolivia at www.indiana.edu/ ~iascp/ bali/ papers/ 1V illarroel_Elena.pdf

P
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Case 7
The Acequia System of Irrigation and Water

Management

Introduction

Indigenous practices of water management are rooted in centuries, if not millennia, of shared

and preserved knowledge and culture adapted to specific climatic conditions. Often, such systems
reflect completely different notions of water than those reflected in northern cultures with capitalist
economies.
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Across the Andean region of South America and stretching up through central America into the
American Southwest, the system of community control and management of irrigation systems known
as the “acequia” has been in place for hundreds of years, originally imported from Spain, where it

was in turn adapted from Africa and the Middle East, with origins thought to be in ancient Iberian
and Roman practices. As a system of collective control and responsibility for irrigation systems in
dryland and desert regions, the acequia has been adapted for use by indigenous communities, and
offers an example of an existing form of community management of water resources for farming and
sustenance.

Acequia systems involve carefully constructed rights and responsibilities for those who are part of the
common property management system involving all aspects of diversion, allocation, and use as well

as re-use/recharging of water resources (Brown & Rivera, 2000). Rutgerd Boelens offers that in the 23
Andean region, the idea of water rights goes well beyond defined terms of access and use, to capturing
the right to democratic control over the management of water resources (Boelens, 20006). In the
Andes, for instance, indigenous peoples use collectively controlled irrigation systems as a base for their
dominant role in agricultural production for national food security needs — at the same time as they are
consistently the most marginalized and impoverished members of Andean societies. In this context,
across the various contexts where such irrigation systems exist, indigenous peoples’ rights to control
water for the public good are consistently under threat by other legal imperatives for water that do not
respect its sustainable use or indigenous cultural autonomy and legal systems.

In New Mexico, where state law enshrines acequia systems and users’ rights as a priority based on the
principle of “first in time, first in use,” unresolved cases of state water rights have brought tensions
between settler development and indigenous water rights to the fore. Spanish-language farmers have
faced barriers to addressing grievances because of the dominance of an English language legal system
through which they must press their cases, as well as their social marginalization and exclusion, a trend
documented by legal services workers in the region (Meinzen-Dick & Pradhan, 2005).

Acequia Associations in New Mexico are under further strain, reflected in recent cases pitting one legal
tradition against a state and national legal tradition. A 2003 state law gives Acequia Associations in New
Mexico the right to deny requests from members to transfer water. In a case brought before a district
court in September 2007, two separate plaintiffs’ lawyers argued that this state law violates the U.S.
constitution, in the hopes of striking down the law and forcing Acequia Associations to violate their
own rules by not being able to halt water transfers from irrigation ditches under their control. One of
the cases involves a plaintiff’s desire to divert water for a new housing subdivision near Espafiola. In the
other case, 49 members of the local Acequia Association overseeing the Acequia del Gavilan decided
against the water transfer, supported only by one member, the actual plaintiff, who is now seeking to
overturn the association’s authority in court. The plaintiff, who would prefer that a state engineer be
given the authority to decide on water transfers rather than the Acequia Associations, argue that water
is subject to property rights as set out in the constitution. Paula Garcia of the New Mexico Acequia
Association observed that the viability of the associations’ ability to protect their water rights was at
stake in the deliberations over the 2003 legislation.
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In this sense, one principal dilemma affecting still-operational acequia irrigation systems across Latin
America and the American southwest is the continuing tension between contemporary forms of
individual private property rights and their conception of water rights, and the more ancient forms
of common property rights embodied in the community control model of the aceguias.

Questions
Should water be thought of as common property or private property? What's the difference?

How can local alternatives address the issue of unequal water rights — whether between individual
users, or among individual users, government agencies and corporations?

Notes and Links

Beyond the references cited, see the Acequia Institute (concerned primarily with the American southwest): www.
acequiainstitute.org/, as well as the website for the Water Law and Indigenons Rights program: www.eclac.org/
DRNI/ proyectos/ walir/ . For an excellent and detailed article also covering New Mexican acequia traditions
specifically, see John Brown and José A. Rivera’s Acequias de Comiin: The Tension between Collective Action and
Private Property Rights available at http:/ | die.dlib.indiana.edn/ archive/ 00000227/ 00/ rivierajo41300.pdy.

See also the New Mexico Acequia Association at www.lasacequias.org
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Case 8
Indigenous Peoples’ Struggles for Water in Ecuador:

The case of Licto

Introduction

Entrenched inequality and marginalization impacts indigenous peoples across the world. In Ecuador,
as elsewhere, this inequality is racialized. Local indigenous peoples have struggled to define and take
control of water resources for irrigation in this context.
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Rutgerd Boelens raises the case of Licto, a zone in the Andean Chimborazo province in Ecuador,

to illustrate the power that indigenous communities can have when working in solidarity to develop
their own priorities and systems for management of water for irrigation. Licto has a population of
approximately 13,000, of whom 90 per cent are indigenous, represented in 28 rural communities, with
more privileged white and mestizo (mixed race) groups heavily represented in the actual town of Licto.
Boelens characterizes the history of social and power relations between white and mestizo power
groupings and the surrounding indigenous communities as based on exploitive trade relationships,
expropriation of land and discrimination (Boelens, 2002). Women do most of the work of irrigation in
ecologically challenging contexts of steep, eroding slopes in the “minifundio” or smaller plots, to live
through subsistence and local trade.

In 1989 the Corporation of Peasant Organisations of Licto (CODOCAL) was invited to participate 25
in an “integrated rural development” plan for irrigation in the area overseen by the Ecuadorian

Institute of Water Resources INERHI). In response, the poorest elements of society in the rural

indigenous communities decided to decline the invitation and to construct their own futures in terms

of water management. On the government side, INERHI offered a technocratic and top-down plan

for irrigation works in the region that split responsibility for implementation of the plan between

CODOCAL and an NGO, the Ecuadorian Agricultural Services Agency (CESA).

The initial technical plan offered by the government reinforced the unequal rights enjoyed by the
wealthy in Licto, however. It also ignored the valid concerns of women — the principal workers in
irrigation — by setting out plans for irrigation work to be done at night, when indigenous women

are more vulnerable to persistent sexual violence. Continuing an already unequal system, INERHI’s
plan would result in those owning more land benefitting disproportionately from a share of greater
investment and more water rights. The plan also included a single fee for water service that did not
respect existing indigenous systems of users’ rules for water access, based on the labour of users and
their participation in organizations dedicated to irrigation and water management.

As a response, CODOCAL pushed for creating an irrigation governing body (the Irrigation
Directorate) that would represent the interests of rural indigenous communities, and that eventually
attracted solidarity from the poorer residents of the town of Licto itself. Despite resistance from

the government to CODOCAL’s counter-proposal, the Irrigation Directorate forged legitimacy for
itself as a body representing the poor and marginalized in their efforts to secure the right to manage
their own water for irrigation. CODOCAL has worked effectively to dictate the terms of indigenous
participation in irrigation management, including structures for participatory management and defined
responsibilities for users’ labour and maintenance contributions, as well as sustainable water use for the
indigenous and poot.

Boelens comments that “in Licto . . . [the indigenous irrigation management strategy| constitutes a
basic instrument for communities to challenge State power and management in the system, and also
constitutes the keystone of the peasant and indigenous organisation in its drive to break free from their
historical domination by the town’s white and mestizo families.”
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Questions
How can we build into public water projects attentiveness to inequalities and injustice stemming
from gender, economic position and race/ethnicity?

How can collective water management projects work to foster inter-cultural, gender and class
solidarity?

Are notions of the Commons inherently culture-specific or geography-specific? How might
notions of the Commons stemming from contexts like rural, indigenous communities in the
Andes be applied in urban contexts in advanced industtialized countries?

Notes and links

See the website of the Water Law and Indigenons Rights project, htip:/ | wwmw.eclac.org/ DRNI/ proyectos/
walir/, and Boelens’ 2005 article on Licto’s indigenons irrigation projects,

http:/ | wwmw.iapad.org/ publications/ ppgis/ BoelensLicto3DWaterRights.pdf, as well as Boelens” and
Hoogendam’s book Water Rights and Empowerment (Assen: Van Gorcum, 2000).

Photo credit, Lucero Gonzalez



Case 9
First Nations' Struggle for Water: The cases of Black

Mesa and St’at'imc peoples

Introduction

First Nations/Aboriginal cultures wotldwide face multiple challenges in the struggle to develop their own
plans for water management. Often conflicting conceptions and systems of “development” are at issue,
and settler states neglect or overrule indigenous cultures’ rights and autonomy.

KRR KR KKK

Two examples from Turtle Island (or North America, to settlers) illustrate well the attempt of First
Nations/Aboriginal Peoples to take control of water management in the face of state and corporate
exploitation of water. Within the US. state of California, Navajo and Hopi First Nations have waged

a struggle to stop Peabody Energy Corporation from abusing water resources by using them in coal
operations in their homeland of Black Mesa. At issue are unsustainable withdrawals, from principal
aquifers dating back to the Ice Age, which amounted to 3.3 million litres per day by Peabody from 1970
to 2005. In addition, ill-advised engineering decisions undertaken by state authorities led to the draining
and dumping of uranium-laced water from one aquifer into another main aquifer used for drinking water.
Though withdrawals from the company were halted in 2005, the company has repeatedly attempted to
gain authority to restart its operations, and while the Black Mesa Trust — an organization representing the
interests of First Nations and ecological sustainability — continues its work, it is under continual threat of
a return to the previous status quo. To those active in the Trust, the right of First Nations to control their
own water is seen as a sacred trust of their people and culture. 27

In St’at’ime land within the Canadian province of British Columbia, meanwhile, the chiefs’ council

is working towards the implementation of a broad-based land and water management plan based on
ecological sustainability. The nation’s principal way of doing this is by declaring all of their territory a
“cultural protection zone.” Using a blend of Western science and indigenous knowledge and traditions,
the St’at’imc people are attempting to develop an integrated system of ecosystem protection that values
the full diversity of life and the land, looking at key “indicator species” in the grizzly bear, ungulates and
fish, with the intention of protecting vital watersheds and rivers.

The government of British Columbia, however, has continually refused to sit with the St’at’imc and
honour their plans for management of the land and water, due to its fear of further dampening growth
of an embattled forestry sector. Currently, it is not necessary to get permission from the community to
build (read: exploit water and forests) on Aboriginal land.

Therefore, water and land use licences continue to be “snapped up” by private interests, often without
even the condition of a provincial environmental impact assessment. This situation mirrors the problems
facing First Nations in Alberta who seek to challenge and resist unrestrained growth in the tar sands oil
projects, which pose grave risks due to massive exploitation of water and river basins in northern Alberta
(one unit of oil produced in this way requires three units of water).

Questions
Given the imbalance of power, how might multi-sectoral and international solidarity reinforce the quest
for real self-governance and self-determination for indigenous communities?

Should we incorporate a fundamental concern for other forms of life into local alternatives for water? If
so, how?

Notes and links

Website of the Black Mesa Trust: http:/ [ wwmw.blackmesatrust.org/

Website of the St'at’ime: bttp:/ | www.statime.net/

For the impact of the tar sands development, see the Tar Sands Watch site of the Polaris Institute,
http:/ | wwmw.tarsandswatch.org/ tags/ water-depletion, and the Pembina Institute’s Oil Sands Watch site:
hitp:/ | wwm.oilsandswatch.org/
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Case 10

Public Management of Water in Porto Alegre, Brazil

Introduction

Porto Alegre has served as an inspiration to the world in many ways, both as a workshop for
participatory democracy and as home of the first World Social Forums. Its public water utility offers
an innovative and successful example of participatory management, which, though challenged by
inadequate access to financing beyond its tariff structure, continues to perform well.
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In Porto Alegre, Brazil, one of the most famous, long-standing and successful public municipal water
utilities continues to flourish and overcome obstacles. The Municipal Department of Water and
Sewerage (DMAE) rests upon an integral deliberative council that enables citizens to exert influence
and participate in the functioning of their own public water system, including a “social audit” process
involving citizen oversight and participation in budgeting for actual water works. The system features

a participatory budgeting mechanism, whereby 16 regions are consulted, votes are taken and input is
gathered concerning areas for improvement and expansion. These ideas ate studied for feasibility before
being integrated into the following year’s budget. Some services and procedures are also contracted out
to the private sector.

Hélio Maltz observes that before 1989 DMAE serviced mainly the downtown and affluent areas of 29
the city, but with the advent of deepened participatory governance and budgeting structures, major

expansions and service improvements have resulted. With an 8.5 per cent growth in population from

1994 to 2004, DMAE oversaw the expansion of household connections by a rate of 23 per cent during

the same period, along with a 40 per cent increase in sanitary sewage collection services to households.
Water-borne illnesses have substantially decreased in the city as a result, making Porto Alegre resistant

to recent country-wide epidemics of cholera.

While over 99 per cent of citizens receive treated water for drinking, sanitation and sewerage require far
more investment. Existing sewage treatment service covers only 27 per cent of total volume. It is clear
that access to long-term financing is crucial in order to supplement the utility’s own self-sufficiency in
financing (the World Development Movement points out that whereas an incredible $27 million was
invested by DMAE itself in maintenance and expansion, an estimated $200 million would be necessary
to invest in proper expansion of sewage treatment). Maltz found that while the Inter-American
Development Bank successfully pressed for the privatization of other Brazilian cities’” public water
utilities, DMAE’s persistence has managed to buck this trend. When a law in 2000 aimed to reinforce
the privatization of water, DMAE acted as a hub for alternatives and resistance.

A powerful mechanism in DMAE’s toolbox is that of “cross-subsidization” in tariffs for water. Lower-
income citizens are entitled to ten cubic metres of water per month but pay for only four, while tariffs
rise steeply for those who use between 20 and 1000 cubic metres per month. This “social tariff”
translates into a system whereby the wealthy help to subsidize the utility’s re-investment of tariff monies
into improvements in the system itself: such improvements are 70 per cent financed through tariffs on
usage. DMAE has also worked to expand educational opportunities for its employees.

Questions
How can democracy and participatory management be strengthened in public water utilities in the
Nortth as well as the South?

Should public water utilities “contract out” services to private companies?

How can public utilities make adequate investment in infrastructure without having to resort to
privatization?
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Notes and links
See Maltz's chapter in Reclaiming Public Water, entitled “Porto Alegre’s water: Public and for all.” See also the

chapter on Brazil in the World Development Movement’s Going Public: Southern solutions to the global water
CIISIS.

Photo credit, Council of Canadians



Case 11

Public-Public Partnerships in Water

Introduction

A public-public partnership (PUP) is a twinning arrangement, with a stated non-profit motive, that aims
to improve public water services in one or more of the partner regions. By definition, PUPs can include
only public partners (though this has been challenged of late with the introduction of “Water Operator
Partnerships,” as discussed below). The PUP concept officially emerged as a potential alternative to
public-private partnerships (P3s) in water around 2000, though the idea of inter-public collaboration
has a much longer history. Interest in water PUPs has since grown significantly, chiefly as a result of
research by Public Services International Research Unit (PSIRU).
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A public-public partnership (PUP) is a twinning arrangement, with a stated non-profit motive, that aims
to improve public water services in one or more of the partner regions. By definition, PUPs can include
only public partners (though this has been challenged of late with the introduction of “Water Operator
Partnerships,” as discussed below). The PUP concept officially emerged as a potential alternative to
public-private partnerships (P3s) in water around 2000, though the idea of inter-public collaboration
has a much longer history. Interest in water PUPs has since grown significantly, chiefly as a result of
research by Public Services International Research Unit (PSIRU).

PUPs can be typologized according to partnership arrangement. In brief, PUP actors are termed o1
“public,” but that simply means they are non-profit and not from the private sector. A PUP does not
have to be between government-run public authorities, such as two municipal water utilities; it can also
include community-based organizations (CBOs), public sector trade unions and non-governmental
organizations (NGOs).

The second way to typologize PUPs is according to objectives. Partners link up to achieve a wide variety
of aims; these are grouped into a few broad goals in the following table.

Typology of PUP Objectives

Broad Goals Specific Objectives

Infrastructure goals « expand water infrastructure
+ make services more efficient and equitable
« develop knowledge and confidence among municipal workers

Capacity goals « improve administrative systems
« improve social tariff setting

Financial goals « develop alternative financing mechanisms
« empower the public operator and protect against privatization

Political goals « make public services more democratic

The sheer variety of partnership arrangements and objectives can make PUPs a flexible and powerful
alternative to privatization. The partnering of public operators can enable knowledge-sharing that
builds technical expertise and in turn improves the quality and efficiency of service. South-South PUPs
can help increase infrastructure expansion into unserviced areas by matching municipalities that have
solved this challenge with those that are still struggling. The inclusion of actors such as CBOs and
trade unions can make services more democratic. Giving a greater voice to the millions of people who
currently lack access to safe water can encourage governments to expand services.
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Critics of PUPs point out that they are not a panacea for problems with urban water services.
First, there is a question of financing. While North-South partnerships may be funded by the
high-income country, South-South PUPs may struggle to finance travel of required personnel
between the countries. Coordination is also an issue; most municipal utilities operate in isolation
from one another, making it difficult to find an appropriate partner. For PUPs to occur on a
global scale, an international partnering mechanism must be developed.

One group currently supporting partnering is the United Nations Secretary General’s Advisory
Board on Water and Sanitation, or UNSGAB. However, UNSGAB has taken the PUP idea and
turned it into “Water Operator Partnerships,” or WOPs. The most problematic aspect of WOPs
is that they explicitly allow private sector partners, although all actors must work on a non-profit
basis. Besides negating the political goal of PUPs to protect against privatization of public
services, WOPs may lead to a watering-down of the initial progressive-alternative concepts of
PUPs.

A final challenge for PUPs is their ability to resist the commercialization and corporatization of
public sector utilities. Running a public water utility like a private business, even one that remains
under state ownership, can put at risk the potential benefits of PUPs.

To conclude, PUPs can be seen as a step forward from PPPs, but if the goal is to provide water
for all, a deeper discussion must be had about what “public” means and ways must be found to
provide water in an equitable, socially just and sustainable manner.

Questions
How can we work to promote PUPs effectively with policy makers and governments?

How can PUPs help resolve some of the financing challenges of public utilities?

How can water justice movements assist in the sharing of PUP-related information and strategies
among public water utilities?

Notes and links

Hall, David, Jane 1 ethbridge and Emanuele 1obina. (2005). “Public-Public Partnerships in Health and
Essential Services’ Municipal Services Project,” Occasional Papers No. 9. Series eds. David A. McDonald and
Greg D. Ruiters, Cape Town.

Transnational Institute and Corporate Europe Observatory. (2006). Public Water for All: The role of public-
public parterships. A “Reclaining Public Water” discussion paper.

“Water Operator Parterships.” (2007). UNSGAB Water and Sanitation.

http:/ [ wwmw.unsgab.org/ hapi/ wops/ index.bim

World Development Movement. (2007). EU — Go public on the global water crisis. Supporter Briefing. London:
World Development Movement.



Case 12
Employee Cooperatives in Water: The Case of Dhaka

WASA

Introduction

In this case in Bangladesh, an innovative worker-driven public water management plan offered a clear
and preferable alternative to plans preferred by the World Bank. However, the new management system
is at risk of imitating the inefficiencies of privatized providers, leaving nagging questions about how to
avoid such risks.
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In the early 1990s, Dhaka Water Supply and Sewerage Authority (WASA), in Bangladesh, was struggling
to meet water demand, a struggle that stemmed in part from rising unaccounted-for water losses and
poor performance in revenue collection. To meet growing demand, and to reduce dependence on
groundwater, Dhaka WASA decided to build a surface water treatment plant.

The World Bank’s proposed loan to Dhaka WASA for this project was conditional on a privatization

study, and experimental privatization of revenue billing, collection and other activities. Employees of

Dhaka WASA, especially members of the Dhaka WASA Employees’ Consumers Supplies Cooperative

Society Ltd. (ECSCSL), resisted these conditionalities, largely out of fear of job losses. After

discussions with representatives of government, Dhaka WASA management and the World Bank, it was
decided that only one zone would be privatized and one would be given to the employees’ cooperative,
experimentally, for one year. 33

The private company and ECSCSL started in September 1997. In 1998 the monitoring committee
found that ECSCSL had out-performed the private company in revenue collection increases and
“unaccounted-for water” reductions. Subsequently, Dhaka WASA asked ECSCSL to take over two
of its other seven revenue zones, and since then ECSCSL has been working under the Program for
Performance Improvement (PPI).

Most of the workers at the PPI are on deputation from Dhaka WASA. Part of the reason for their
success, it would seem, is the substantial increase in salaries paid by Dhaka WASA. It would also appear
that slum dwellers have benefited from the Employees’ Cooperative model, as workers will undertake
normal water connections in informal houses, which Dhaka WASA rules do not normally permit.

At the beginning of each financial year Dhaka WASA management sets a zone-wide target for billing,
collection and reduction of non-revenue water. The Employees” Cooperative has met the target every
year, in part by simple changes such as ensuring that consumers receive bills monthly rather than bi-
monthly (as was the case in Dhaka WASA—operated zones), and this has resulted in steady increases

in revenue incomes. Higher incentives and attractive salary packages for the workers compensate for
the heavy workload and fewer holidays. Workers are under continuous pressure to meet targets, and
PPI management reserves the right to deport employees back to Dhaka WASA. PPI management also
recruits people from the private sectors outside of Dhaka WASA, typically from specific revenue zones.

However, an independent study of the Cooperative conducted in 2004, on the initiative of the
Dhaka WASA Board of Directors, reveals that the management authority of Dhaka WASA tends to
underestimate financial targets in the Cooperative zones with a view to helping out the PPI program.
Moreover, the PPI model gives rise to a conflict of interest among revenue workers within Dhaka
WASA, as PPI workers receive a salary up to three times as high as that of workers doing the same
job in Dhaka WASA. As a result, the cost of revenue collection in the PPI zone has almost doubled
— suggesting that success in the PPI zone may be more statistical than real.



The PPI model for cost recovery may be an alternative to full privatization, as it saves the jobs of
public service workers. However, it may also be a step towards privatization, preparing the way
for a more fully corporatized and marketized system of water services.

Questions
What values should inform public water management? How should we promote both more
democratic control of water, and transparency and accountability in these systems?

At what point does a public water management system cross the line and become “corporatized”
or “marketized”?

Notes and links
Dhaka WASA website: http:/ | www.dwasa.org.bd/
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Case 13
Retaking Public Control of a Large Water Utility:

Yorkshire Water and Welsh Water

Introduction

In June 2000, Yorkshire Water (a private company created in 1989 at the time of the privatization of
the English and Welsh water supply industry) unveiled plans to mutualize its business through creating a
non-profit “community mutual.” Consumers would own the assets, and the operation and maintenance
of the water supply system would remain the responsibility of a new private management company.
Customers, promised Yorkshire Water press releases, would benefit from mutualization. New, cheaper
financing could be found that would permit increased investment or reductions in bills. The conflict
between the shareholder and customer interest would be eliminated, claimed the company.
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The news made headlines: “Has privatization gone full circle?” The query began to seem less far-
fetched in the months that followed after plans were unveiled plans to mutualize the water business.
One English water company made a formal proposal to mutualize (reorganize so that the majority of
common stock is owned by customers or employees); others advertised their assets for sale, and still
others proposed a radical refinancing of their core businesses, withdrawing from equity markets on
which the public water companies had been floated just over a decade before.

Proposals to return water supply infrastructure to public control through the “mutual” model have

attracted a great deal of interest, given the influential British model of water supply privatization, and 35
the rapid growth of privatization and private sector participation in water supply around the world in

the past decade. Some analyses have depicted the restructuring proposals as a “retreat”

from privatization, and as a re-assertion of the Commons, or the community, over the “commodity”

property relation.

In fact, many of these proposals — like that of Yorkshire Water - were thinly veiled attempts by the
private water companies to sell their unprofitable assets back to customers — at a loss. One of the

main reasons that private companies had begun to falter were tighter regulations applied by the Labour
government after its election in 1997. Because the assets being sold to the customers were unprofitable,
they were rejected by the industry’s economic regulator, Ofwat. Concerned by the growth in water
poverty and high prices while share prices, dividends and CEO remunerations were soating, Ofwat
announced a reduction in the prices companies were allowed to charge to consumers. After a decade of
outperforming the stock market, water company share prices abruptly fell, by roughly 50 per cent.

One proposal that did meet with the approval of the economic regulator was the conversion of Welsh
Water into a not-for-profit company, owned by its members and limited by guarantee (a conventional
form for charities in Britain). With four million customers, Welsh Water (now Glas Cymru) is one of
the biggest water suppliers in the world, and it provides a significant example of how a not-for-profit
model might work on a large scale. Some important facts about the Welsh Water/Glas Cymru example
illustrate this:

9 It was formed through the sale of securities to a new company to solicit investment, rather
than through the “mutualization” method.
c It is wholly financed by debt, which is a cheaper source of finance than equity. This

significantly lowered consumers’ bills, and created a surplus that could be invested in the network
and in environmental protection, used to build financial reserves or returned to customers.

9 The governance structure is designed to encourage participation: the members of Glas Cymru,
who have no financial interest in the company and do not receive dividends, represent a cross-
section of the Welsh community.

9 The assets were sold at a reasonable price back to the public.

c The new company had broad-based democratic support approval of the Welsh Assembly.
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A final lesson to draw from this case is the failure of a key justification for the British model
of water supply privatization. Supporters of privatization argue that sourcing investment

from equity, although more expensive than government debt, creates pressure on managers to
make efficiency gains that offset the increased cost of capital. By the late 1990s, most of the
privatized British water supply companies had moved away from equity finance, arguing that
debt finance was significantly cheaper. This brought into question one of the key justifications
for privatization: that equity markets, because of the scrutiny to which they subject managers, are
preferred sources of finance. If debt finance is preferable, then the possibility of government-
or community-owned water supply utilities logically becomes the preferred option. The British
model of water privatization — in the mode originally envisioned by the Thatcher government
— has failed on its own terms.

Questions
What are the most effective ways to strategize and act to “reclaim” public water utilities that have
been privatized?

What kinds of relationships should be created or nurtured with political parties and authorities
towards these goals?

Notes and links
Website for Glas Cymrn: bittp:/ | www.dwreymru.com/ English/ Company/ Glascynru/
Website for Yorkshire Water: hitp:/ | www.yorkshirewater.com/

Photo credit, Instituto Sobre la Naturaleza y la Sociedad Oaxaquena



Case 14
Water Democracy in Action: Delegated (or shared)

Water Governance Partnerships

Introduction

Delegated (or “devolved” or “shared” or “collaborative”) water governance may be broadly defined
as the involvement of non-state actors in decision making for water management. This frequently
(but not always) implies the delegation of decision making to lower scales of governance such as the
watershed, municipality or region. Watershed partnerships are made up of stakeholders with diverse
views. Watershed groups are typically smaller, initiated by private individuals rather than government,
and composed of like-minded individuals, such as landowners or environmentalists.

SRR KK KKK

Hundreds of watershed groups — groups established to monitor waterways — exist in the United
States, and the European Union Water Framework Directive now legally requires the establishment of
watershed groups in all of its river basins. Delegated water governance partnerships often involve the
following:

9 delegation by government (or the relevant authority) of water governance to a lower, more
local scale;
9 greater involvement of a wide variety of non-state actors;
c the use of a hydrographic boundary, such as the watershed, rather than political boundaries;
c collaborative decision-making processes, often emphasizing consensus and trust-building; 37
c science-based decision making, often requiring extensive fact-finding.

Various aspects of delegated governance have been incorporated into earlier water management
initiatives (such as watershed-based agencies like the Tennessee Valley Authority). Perhaps the most
novel aspects of delegated water governance partnerships are the involvement of a large number of
stakeholders representing diverse interests who treat each other more or less as equals, and the principle
that decision making should not be left solely to government experts.

The possible advantages of delegated water governance include

9 access to “local” expertise that can improve the quality of decision making;

9 the ability to adapt regulatory programs to meet local conditions;

c empowerment of stakeholders (particulatly those traditionally marginalized);

U reinforcement of “social trust” between stakeholders, and reduction of conflict over
competing uses;

0 greater cooperation in information-sharing;

9 greater political legitimacy (and thus enforceability) of water management planning outcomes;
and

9 more positive outcomes that have the “buy-in” and support of influential interests.

The possible disadvantages include

c focus on local environmental interests to the exclusion of regional or national environmental
concerns;

c emphasis on consensus leading to politically workable solutions rather than environmentally
optimal solutions;

c unequal representation of stakeholders at the local level;

S long-term sustainability undermined by large amounts of volunteer time required (risking
“burnout”);

c greater overall costs, and more time required to produce outcomes, such as water use or

watershed plans.
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Factors in Success
The academic literature suggests that there are numerous criteria that increase the chances of
success of delegated water governance partnerships: sustainable funding; effective leadership and
management; interpersonal trust amongst participants; and committed, cooperative participants
were the four factors most frequently mentioned in one of the largest studies to date of U.S.-
delegated water governance partnerships (Leach & Pelkey, 2001). Additional factors included:
broad and inclusive membership.

e adequate time, well-defined process rules.

e formal enforcement mechanisms.

e effective communication.

* adequate scientific and technical information.

e adequate monitoring, low or medium levels of conflict.

e limited (manageable) temporal and geographical scope of activities.

e training in collaborative skills.

* adequate community resoutces.

Not all of these factors of success can be provided or managed by governments, even where
governments initiate the partnership. This suggests that the process for engaging in delegated
water governance partnerships should acknowledge that the conditions do not always exist for
collaborative approaches to work, and hence these approaches are not always appropriate.

Questions

The World Bank and IMF have been promoting devolution or decentralization projects for
years as a part of structural adjustment. Should water justice movements embrace these types of
models? If so, how do we do this and still promote equity, democracy and sustainability?

How can efforts to nurture local democratic control of water be supported by regional and
national initiatives and systems?

Notes and links
See the Enropean Water Framework Directive, http:/ / ec.enropa.en/ environment/ water/ water-framework/
index_en.hinl, and the Tennessee Valley Authority, bttp:/ [ wwmw.tva.gov/ .

Photo credit, Grassroots International



Case 15
Challenging the Myth of Public Penury: Alternative

Financing Mechanisms

Introduction

One of the most enduring myths of the public-private water supply debate is the notion that public
finance is insufficient, and that private capital — in some form — is the only solution to the world’s water
supply crisis.

SRR KK KKK

The partial retreat of the private sector from specific regions (such as Africa) and specific types of
contracts (rural areas, small cities) over the past few years has led some proponents of private sector
involvement to suggest the need for the subsidization of private capital through direct aid transfers, risk
mitigation guarantees and other risk mitigation strategies (such as the Camdessus Report’s proposed
“Devaluation Liquidity Backstop Facility,” designed to mitigate or eliminate currency risk for water
multinationals (Winpenny, 2003). Politically unfeasible and arguably technically impossible, the Camdessus
proposals have met with limited support, although some are currently being developed.

Alternative financing mechanisms, however, may provide new — and in some cases, unexpected — sources
of preferred investment. The evolution of financing of the British water industry since privatization in
1989 is a good example. By 2001, water companies had begun openly arguing that equity was an expensive
source of finance, and that other sources of finance — in particular debt finance — were more viable in the
long term. Following this argument, the majority of British water companies restructured their financing 39
using long-term debt (such as bonds), which required protecting the low-risk, low-return monopoly water
business from riskier, equity-financed activities. This directly contradicted one of the key arguments

in favour of privatization: that equity investment is the most desirable because it creates pressure on
managers to make efficiency gains that offset the increased cost of capital. In contrast, opponents of
privatization argue that debt, and in particular government debt, is so much cheaper than equity that any
efficiency gains under private ownership would not be outweighed by an increase in the cost of capital.

If private finance is increasingly being acknowledged to be of limited viability, and the cost of providing
and replacing basic urban environmental infrastructure far exceeds likely private investment and
international aid flows combined, then alternative methods of mobilizing finance must be considered.
Such financing methods exist, of course, in most developed countries. Perhaps best known is the United
States’ Clean Water State Revolving Funds program, which provides states with concessional finance

— which may be leveraged to generate additional capital for loans — for investment in infrastructure to
improve water quality (Travis, Morris, & Morris, 2004). Other models — such as the Netherlands Water
Boards levy and Bank “self-financing model” — follow similar principles: concessional finance with strict
investment criteria, focused on comprehensive water management goals in addition to urban water
infrastructure construction (Ujjterlinde, Janssen & Figueres, 2003).

The success of these and similar initiatives has been such that USAID and the Environmental Protection
Agency have recently created a program to extend the State Revolving Funds model to developing
countries (particularly middle-income countries, with high rates of savings and availability of domestic
capital). Under this program, new strategies for fostering and accessing local public capital matkets (such
as issuing municipal bonds) have been successful in countries such as India and Mexico. Most importantly,
the local finance used in these cases has advantages (avoidance of currency risk; greater accountability;
the catalytic role of bond finance in broad-based, urban governance reforms) that outweigh the cost of
overcoming the potential hurdles and barriers (such as legislative barriers, the small-scale nature of many
urban infrastructure projects, the lack of local bond rating capacity). The joint USAID-JBIC “Clean
Wiater for People” initiative has built upon this model, for example, by supporting the development of
State Revolving Fund—type financing in the Philippines and India (in the states of Karnataka and Tamil
Nadu), together with grant support and local currency investment guarantees (designed to encourage



local financial institutions to lend to new sectors and under-served areas) as appropriate. Most
importantly, the USAID model overcomes the lack of access to capital markets and eliminates
the currency risk to which private, multilaterally- and bilaterally-funded projects are subject.

Questions
Should water justice movements be working towards “public debt” instead of “private debt” for
water financing? What are the obstacles, risks and opportunities of this shift?

What northern government development agencies are more hospitable to the aims of the water
justice movement?

Where do we as water justice movements draw the line when it comes to types of private
participation — is the acceptance of a loan from a private creditor acceptable? What type of
participation is not?

Notes and links

Concerning the USAID-]BIC initiative, see

hitp:/ | usinfo.state.gov/ xarchives/ display.himiep=mwashfile-english@>y=2005&m=May>»x=200505031250
27 TkeollnB0.1300318

For more on microcredit initiatives, see bttp:/ [ www.lboro.ac.uk/ well/ resources/ Publications/ Briefing per
cent20Notes/ BN16 per cent201.ocal per cent20financing.him

For the “watercredit initiative,” see http:/ | www.water.org/ waterpartners.aspx2pglD=866

— -
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Case 16

MAMA-86 and Water in Ukraine

Introduction

In the context of an emaciated post-U.S.S.R. Ukrainian state and the West’s economic “shock therapy,”
public services floundered and people suffered. In this context, non-state actors such as the NGO/
movement MAMA-86 have stepped in to powerfully intervene on behalf of both poorer citizens and
the embattled social institutions of Ukraine.
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MAMA-86 is a national women-led NGO that has spearheaded struggles both against water solutions
based in privatization and in favour of nurturing public systems that aim for universal access. The
action of this organization was prompted by harsh realities resulting from a difficult post-communist
transition: in 2005, it was estimated that 25 per cent of water supply and distribution infrastructure had
reached its planned lifespan, while 22 per cent of supply systems were in a “state of emergency” and 35
per cent worn and inadequate.

With Ukrainian women leading the drive and citing drinking water as their primary concern and

most pressing problem, MAMA-86 helped to launch campaigns as well as community and city-based

initiatives designed to advance community control of such basic priorities as testing and cleaning of

wells, research relating to pollution levels in water sources, and the installation of sanitation and safe

drinking water systems in critical institutions such as schools and hospitals. They have also promoted 41
water meters as a way to raise consciousness about water usage and wastage, and engaged in educational
initiatives concerning water-borne illnesses and conservation strategies.

In one powerful example at the local level, MAMA-86 helped provide legal support and resources to
local residents in Odessa who were grappling with an undemocratic move by a local village head to
authorize five businessmen to “rent” a section of the Kuchurgan river basin, a decision that resulted

in illegal dams and the drying up of the river, causing extreme damage to local farmers and citizens.
This contract was annulled with the help of MAMA-86. The organization has also contributed to
national legislative and policy frameworks aimed at equity of water access for all. In addition, despite
attempted preferential treatment for the water corporation by the European Bank for Reconstruction
and Development, MAMA-86 helped to lead opposition to, and eventually block, a privatization bid for
Odessa’s water system by Suez Corporation.

Questions
Is there a “creeping privatization” danger in celebrating an NGO’s role in participating in the delivery
of water services?

Many criticize NGOs/CSOs by highlighting the fact that they are not democratic, beyond their
memberships (or even within). Do we need standards to evaluate the work of such organizations
towards water justice?

Notes and links

For more information, see the chapter “Ukraine: Women act against poverty and privatisation” from Reclaiming Public
Water, as well as the organization’s website: hitp:/ | wum.mama-86.0rg.ua/ drwater/ drwater_e.him. See also a recent
article featuring their work in the magazine “Sanitation Now.”
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Case 17

Tarun Bharat Sangh and Common Water in Rajasthan

Introduction

Reviving local initiatives for water — which have thrived for ages in the arid northern regions of India

— Rajendra Singh and others in the local organization Tarun Bharat Sangh (TBS) in the arid province of
Rajasthan, have helped to lead by example in implementing local, community-driven and controlled water
solutions.
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The population growth rate in Rajasthan region is estimated to be the highest in the country, but the
region is also suffering from ever-increasing water scarcity and stress. Across India, due to excessive
drawing down and “mining” of groundwater, supplies of this resource are severely depleted in Delhi,
Punjab, Haryana, Rajasthan, Bihar, Madhya Pradesh, Gujarat, Daman, Diu, Andhra and Tamil Nadu.
Rajasthan in particular, which has an estimated 5.4 per cent of the national population, 18.7 per cent of
all livestock in the country and 13.9 per cent of the total “cultivable area,” hosts only 1.16 per cent of the
national share of surface water, and 1.7 per cent of groundwater resources.

With leadership provided by women who customarily take responsibility for providing their families with

safe freshwater, Tarun Bharat Sangh (TBS), a non government organization that brings people together

on the issues of management of forests and water resources, has participated in the construction of johads,
earthen small-scale reservoirs that help to harvest rainwater and improve the recharge of groundwater 43
resources. As a result of concerted work, thousands of johads have been built since Ragendra Singh and

TBS have become increasingly active, having started the work in Alwar in 1985.

The impact has been tremendous: five rivers that used to run dry after the annual monsoon season are
now alive with flows once again, groundwater levels have risen by an estimated six metres, and crucial
forest cover, which helps to maintain integrity and water-retaining capacity of the soil, has increased by
33 per cent. In addition, TBS has helped to challenge major efforts to privatize and abuse freshwater
resources. For instance, in the Alwar area where Singh began the work that would transform into TBS,
non-violent community action has prevented 40 water-intensive industrial companies (including bottled
water and soft drink makers) from setting up factories. Elsewhere in India, prominent transnational
corporations such as Coca-Cola have been challenged for their extreme degradation of water resources,
and environmentally and socially destructive waste practices. One of TBS’s current campaigns focuses on
the protection of the Yamuna River through challenging existing development plans and promoting forest
conservation and expansion in the river’s loodplain.

Some have criticized the methods and framework of TBS’s work in Rajasthan, citing a lack of attention to
existing inequalities, and local elites’ disproportionate impact within the village councils, or “gram sabhas,”
which form the basis of local governance under the Panchayat system, introduced forcefully into India

in 1993. The gram sabhas’ purpose as a unit of local village governance was to afford more democratic
control over decision making, towards fostering greater equity at the local level.

Questions

Given the disproportionate responsibility women face for the home, farming, water and general family
care, how should we as water justice movements work towards women’s further empowerment without
burdening them further?

How can water justice movements better share knowledge and experience of viable alternatives and
strategies promoting democratic control of water for the common good?

What kinds of methods/strategies should be used to make sure that local democratic structures are indeed
democratic and equitable?
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Notes and links

For information on the johad, see bttp:/ | www.rainwaterharvesting.org/ Rural/ Traditionall . htm#tjoha.
TBSs website can be found at bttp:/ | www.tarunbharatsangh.org/ indexc.bin.

Also see a report by TBS on the revival of the Arvari river: hitp:/ | wwmw.tarunbharatsangh.org/ programs/
water/ arvari_a-peaples_movement.pdy.

For a more critical perspective, see the article “Political economy of panchayats in south India,” available at
hitp:] | wwmw.cultureandpublicaction.org/ bijupdf) EPW_PE_ Panchayats.pdf.




Case 18
“Common Assets Trusts” as a Political and Economic

Project

Introduction

Many in the global water justice movement are hesitant to see a solution in putting a price tag on water.
At the same time, many argue that water’s loss through over-exploitation and abuse could be at least
partially mitigated though pricing arrangements. Mirroring a “cap and tax” solution offered for CO?
emissions control, the notion of commons trusts attempts to put a value on the natural commons in
the hope of curbing exploitation and raising revenue for multiple potential uses, including infrastructure
enhancements.
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The idea of a “common assets trust” is being floated in the American state of Vermont as a means to

curb the unsustainable exploitation of elements of the “natural commons” such as groundwater. If

passed, a bill (S-44) would effectively recognize groundwater as a form of common property subject

to usage limits and fees for industrial users. By attempting to assign a “true cost” for water, such an

initiative would aim to progressively cap water use for mass purposes. Bill S-44 proposes that the

fee income could revert to every individual Vermonter as a type of “dividend” from fees attached to

mass usage of water resources. Today groundwater is not assigned a value that reflects its “true cost,”

including impact overuse degradation of ecosystems and long-term sustainable access. In addition,

such a bill would give priority in times of shortage to use of water for drinking and agriculture over
commercial use. 45

According to Peter Barnes of the Tomales Bay Institute, common property rights should be ascribed
to elements of the natural commons as a way to ensure that our planet and its gifts — including water
resources — are valued propetly for their contribution to social and ecological well-being;

Barnes argues that such a shift entails a new form of capitalism which has the potential to limit
ecological exploitation and degradation, as well as facilitate either individual dividends, or even public
investment in common goods and public services. In Maine, legislators are attempting to expand the
coverage of the “public trust doctrine” to groundwater, where such legal protection currently covers
surface waters such as ponds and tidal rivers. Both Vermont and Maine are considering various means
of charging adequately valued usage fees for mass industrial users such as bottled water operations. In
Michigan, the women-led social movement Sweetwater Alliance has challenged the ecological impact
of Nestlé’s water bottling operations and its effective privatization of water through bottling of
groundwater for sale.

Similar efforts have begun to expand and flourish. Other campaigns in the U.S. and Canada have
targeted bottled water in particular, and the role of large and small corporations that seek to profit

from the effective commodification and privatization of water for sale to consumers, pitched through
heavy marketing as a preferable alternative to tap water from municipal utilities. At the same time, local
municipalities in New Hampshire have begun pressing for the implementation of ordinances and by-
laws to limit or ban the bulk withdrawal of groundwater resources for bottled water operations. Such
momentum echoes the successful struggles of women in Plachimada, India, to resist Coca-Cola bottling
operations that have had a serious impact on water levels and agriculture in the region.

Questions
Should water be “valued” (given a price tag that may vary according to its use) in order to be protected
for sustainable and equitable use?

How would new forms of common property rights interact with existing private property rights?



How can we most effectively pressure states to not simply side with large water users and
corporations but rather to advance broad, public and sustainable access to water?

Notes and links

Bill S-44: http:/ | www.leg.state.vt.us/ docs/ legdoc.cfm?URI=/ docs/ 2008 / bills/ intro/ S-044. HTM

For information on movements opposing bottling factories and bottled water, see the following:

“Inside the bottle campaign”: www.insidethebottle.org

Food and Water Watch: http:/ | www.foodandwaterwatch.org/

Sweetwater Alliance: hitp:/ | www.waterissweet.org/ about. himl

The India Resource Center: bttp:/ | www.indiaresource.org/ campaigns/ coke/ 2008 / cokeimplicatedters. himl.
For Peter Barnes’ book on the economics of the commons, Capitalism 3.0, see hitp:/ | wwmw.capitalism3.com/
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Case 19

The Fight for Public Water in Felton, California

Introduction
In 2001, Cal-Am purchased Felton’s water system, which had been privately owned since the late 1800s,
as part of its larger acquisition of Citizen’s Utilities. Shortly after that, RWE purchased American Water.

The trouble started in November 2002 when Cal-Am ignited anger in the Felton community with a 74
percent rate hike. In response, the Friends of Locally Owned Water (FLOW) was born. FLOW fought
to reduce the rate hike, urged the county government to create a public agency to control the water
system and opposed the company’s plan to merge two water districts.
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On Friday, May 30, 2008,' the people of Felton, California prevailed in wrestling control of their water
from a corporate giant. For nearly six years, many of the 3,000 residents of the Felton Water District
had been organizing to buy back the community’s water system from California American Water (Cal-
Am). Cal-Am is a subsidiary of American Water, which had been owned by the German multinational
energy and water titan, RWE.

Less than one week before an eminent trial against Cal-Am was to take place to determine the value

of Felton’s water system, the San Lorenzo Valley (SLV) Water District (where Felton is located)

announced that it would pay Cal-Am $10.5 million in cash to buy back the system.” Cal-Am agreed to 47
do the deal to avoid a jury trial, said Jim Mosher, who heads up the legal committee for Felton Friends

of Locally Owned Water (FLOW).?

“This is a great victory for the citizens of Felton and should inspire other communities to challenge
private water utilities that are extorting huge, unjustified rate increases and failing to protect sensitive
watershed properties',”” Mosher said. “The SLV Water District has done an excellent job representing us
and we look forward to having them manage the Felton water system.”*

The agreement stated that Cal-Am would donate 250 acres of forested watershed land in return for
a tax break. Mosher questioned, however, whether the land transfer is a donation, since the appraisal
shows it to be an integral part of the deal and the price.”

The push for public water in Felton won its first success in July 2005 when FLOW spearheaded passage
of “Measure W,” despite Cal-Am’s deep-pocketed opposition. The measure authorized an $11 million
bond to buy the water system. The bond would be financed through higher taxes.

The SLV Water District offered Cal-Am $7.6 million for Felton’s water system, but Cal-Am refused.
Its leadership stated that the system was not for sale at any price and expressed its determination to
oppose all public acquisition efforts. Apparently, Cal-Am wished to stem a domino effect of citizens
taking control of their water resources.® Felton’s petition to the California Public Utilities Commission
to approve the proposed public buyout failed after the commission succumbed to heavy Cal-Am
lobbying.”

Four months later, RWE announced it would sell its stake in American Water, including the Cal-Am
division. The reason given was to focus on European energy investments. However, leaked minutes
from an RWE board meeting reveal that “the German company was taken aback at the difficulties

of turning a profit in the American water market, and that its initial estimates of efficiencies and rate
increases were overly optimistic.”® It also cited “considerable political resistance to privatization of the
water sector” as a reason to exit the U.S. water market.
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When RWE offered up Cal-Am in an April 2008 initial public stock offering, the results were
disappointing. RWE planned to offer shares for $24-$26, but at the last minute dropped the
offering price to $22-$23. That still wasn’t enough and on opening day shares sold at $21.50 and
the company only sold 36 percent of its shares. As stock analyst Bill Simpson summed it up: “...
this IPO is nothing more than an exit strategy for parent company RWE.”

Meanwhile, Felton residents did not back down. Its purchase offer brushed off, the community
used eminent domain proceedings to force a buyout. Cal-Am responded by doing all it could to
make the system seem more expensive. Its own appraisal valued the system at $25 million, far
more than Felton’s $7.6 million offer. This appraisal was based in large part on Cal-Am’s assertion
that the 250 acres of watershed land should be valued based on future revenues the acreage
would generate through timber sales and commercial development, an appraisal method that the
community hotly disputed."

Eminent domain proceedings in California have two parts — the “right to take” hearing before

a judge to determine whether the purchase serves the public interest, and a “valuation” trial in
which a jury decides how much the property is worth. In both cases, Cal-Am’s tactics caused
delays and increased expenses for the SLV Water District. In the end, the company conceded the
public’s right to take the water system and settled the acquisition price without a trial."

“We fought off every one of Cal-Am’s tactics to derail the process,” Mosher said. “But in the end,
our position was completely vindicated.”

In their successful six-year crusade for public water, the people of Felton have helped lead the way
for numerous other U.S. communities fighting corporate control of water.

Questions
What lessons does the Felton case offer to other communities trying to return their water to
public ownership and management?

How might a federal trust fund help struggling municipalities keep and improve their drinking
water and waste water systems? How could such a fund help communities buy back systems from
private operators?

What additional laws might help communities like Felton? How can we pass such legislation, both
in the US. and around the world?

Notes and Links
Food & Water Watch’s water page: wwmw.foodandwaterwatch.org/ water
Felton ELOW : www.feltonflow.org

" “Felton prevails in sixc-year fight to acquire water system from California-American Water and German multinational corporation RWE.” Felton FLLOW
news release, May 30, 2008.

7 Ibid.

? Mosher, Jim. Personal interview. 1.egal counsel for Felton FLOW, June 2, 2008.

* Tbid.

> Ihid.

¢ Ibid.

7 1bid.

¥ Magyar, Chris |. “Crooked Pipes: FLOW prepares for the final battle against RWE for control of Felton’s water utility.” Good Times, March 19, 2008.
Available at: wwm.ghveekly..com/ news/ crooked-pipes-1

? “Wall Street unimpressed by IPO.” Felton FLOW news update, May 5, 2008. Available at: wwmw.feltonflow.org

' Mosher, Jim. Personal interview. 1 egal connsel for Felton FLOW, June 2, 2008.

" Thid.




Case 20

A Trust Fund to Keep Water Clean, Safe and Affordable

Introduction

Communities across the United States are struggling to repair and rejuvenate drinking and waste water
systems built long ago, in some cases dating to the Civil War era. Time and a growing population have taken
their toll on water infrastructure, including leaks and sewage overflows. Paying for the upgrades strains the
budgets of cities, large and small.

As communities across the U.S. seek to overcome fiscal constraints in paying for water system upgrades and
maintenance, many municipal officials face pressures to privatize their systems, lulled into believing that with
privatization, their budget woes will disappear.
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Pressure to resolve water problems — quantity, quality and fair access — is acute. Public health agencies
issued more than 25,000 warnings against swimming at beaches on U.S. coasts in 2006. A majority of beach
closings are due to sewage overflows and malfunctioning sewage plants.

The National Research Council recently warned that Americans could expect more water-borne disease
outbreaks if there are not “substantial investments” made to improve the U.S.” water pipes and systems.

In fact, there is currently a shortfall in the U.S. of more than $22 billion per year between the funds available = 49
and what is needed to keep water safe for human and environmental health. The federal government has

tended to cut the main source of funding for clean water year after year. When adjusted for inflation, federal
funding has fallen 70 percent since 1991.

Under budget strains, many communities have opted for the false promise of privatization. Multinational
corporate water barons have pitched their services to many municipal governments with assurances that
they will increase efficiency and reduce costs. But after almost a decade, the bitter reality of privately
controlled water is seeping in as shown by maintenance problems in Atlanta, sewage spills in Milwaukee,
corruption in New Otleans, and political meddling in Lexington.

In reality, publicly-controlled water utilities often outperform their private counterparts and save consumers
money, while delivering safe, clean water. The Water Infrastructure Network, a broad coalition of public
utilities, public interest groups and others, has formed to call for national legislation to fill the funding gap
with a Trust Fund. Funds would be collected from water polluters such as agricultural chemical producers,
bottled beverage producers, and via a Corporate Environmental Income Tax. With these revenues, a
dedicated trust fund for sustained infrastructure improvements for safe and affordable public water will be
created.

Making federal funding available to states, cities and towns will improve water quality in all American
communities. Poor wastewater treatment upstream means higher costs for safe drinking water downstream.

A trust fund for water systems will be based on the following principles:

* Environmentally sound use of our water resources;

*  Pollution prevention and drinking water source protection for human and environmental health;
*  Water conservation by the largest water users, including agriculture and industry;

*  Public participation and accountability for public officials;

e Access to affordable water for low-income households;

e Public funds for public utilities,

*  Appropriate user fees for industries that degrade water resources.



Water is a public trust. It’s time for a trust fund that protects our water and keeps it clean and safe.
For more information, see http://www.win-water.org/index.shtml

Questions
How would such a Trust Fund be administered? Should trustees be elected or appointed? How can this
Trust Fund maintain a long-term vision and strategy in the face of short-term political agendas?

Who are the allies who could join a coalition for the creation of such a trust fund, both from within
civil society organizations and among elected officials? What arguments could be used to attract allies
into such a coalition?
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Case 21
Establishing Limits on Groundwater Withdrawals For

The Public Good

Introduction

In Vermont, a bipartisan group of legislators co-sponsored legislation to protect that state’s
groundwater — a Commons on which the entire state depends. The legislation, approved in 2008,
created a new permitting program for large-scale withdrawals and declared the water resource to be a
public trust.

The Vermont Natural Resources Council (VNRC) had long pressed for a state-managed program to
help safeguard the state’s groundwater resources — the fresh, cold water that flows beneath our feet.
After a long and hard effort, VNRC helped lead a successful effort to convince the Legislature and
Governor to remove Vermont from its precarious position as one of the last states in the nation to
adequately protect this increasingly valuable natural resource.
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In June 2008, the state of Vermont enacted a comprehensive groundwater protection program,
effectively helping to curb the unchecked water consumption and contamination by homes, farms, and
businesses that was threatening this life-sustaining resource. Neatly 66 percent of Vermont’s population
depends on groundwater for their drinking water supply. Groundwater, and its interconnection with
surface water, provides an essential function by recharging Vermont’s rivers, lakes, wetlands and streams,
thereby helping to maintain surface water quality and support habitat for fish and other aquatic species.
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With the declaration of groundwater as a public trust, the neatly two-thirds of Vermonters who depend
on groundwater for their drinking water supply have a law in place that will help protect drinking water
from overconsumption, depletion and privatization.

Vermont had no previous legislation limiting groundwater takings. Starting in 2010, the law establishes a
permit system for water withdrawals of over 57,600 gallons a day. The citizen push for this groundwater
protection and conservation measure came from the Vermont Natural Resources Council (VNRC)

and won strong bipartisan support. The law authorizes the gathering of critical information about

who is using the groundwater, in what quantity, and for what purpose, and assesses this information
against data collected in state maps of groundwater supplies. The most contentious aspect of the bill
was whether to declare groundwater a public trust resource. Another contentious issue in the bill was
ranking priorities for groundwater use, giving drinking water and small-scale farming priority over
commercial use during water shortages. Exceptions and grandfathered uses are included for farms,
water utilities, fire districts and some geothermal systems. The law ultimately did declare groundwater to
be a “public trust resource.”

Proponents argued that this public trust designation was critical to create an obligation for the state to
manage its groundwater in the public interest. The legal determination clarifies that groundwater is not
owned not by one person, but by all, and that the public interest in this resource takes precedence over
private interests. Strong resistance came from segments of the agricultural community, in particular
large dairy interests, who strongly resisted limitations on their use of water. To avoid pushback from
the bottled water industry and other large-scale users, VNRC convened several negotiations among
the stakeholders to craft a protection program that would manage the resource. While the bill goes a
long way to safeguard Vermont’s primary drinking water resource, advocates for water as a public trust
pledge to continue to press for strong rules to implement the legislation and other safeguards.

Questions
What are priority uses for groundwater for the public good? How should these priorities be ranked and
decided upon?

What coalition in your community could be formed to pass legislation guiding groundwater use?



Notes and Links

hitp:/ [ wwmw.nytimes.com/ 2008/ 08/ 21/ us/ 21 water.html?_r=1em for a New York Times article featuring
the Vermont victory for water as a public trust.

hitp:/ [ wwmw.vnre.org/ article/ articleview) 7093/ 1/ 942/ for a description of the Vermont Natural Resources
Council groundwater program.

Photo credit, Instituto Sobre la Naturaleza y la Sociedad Oaxaquena



Conclusion

Mapping Diverse Conceptions and
Strategies for the Water Commons
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In the companion paper to this report, Our Water Commons: Toward a
freshwater narrative, Maude Barlow lists ten “Commons principles” that could
form a “new water narrative” to counter the water tragedy we live everyday
of unequal access and control, commodification, non-sustainability, and
acutely, for billions of the globe’s citizens, thirst and water-related diseases.

The water Commons principles are:

1)
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Declare water to be a Commons.

Adopt an earth democracy narrative.

Protect water through conservation and law.

Treat watersheds as a Commons.

Assert community control over local water sources.

Maintain water sovereignty for both communities and nations.

Adopt a model of water justice, not charity.

Restore public delivery and fair pricing.

Enshrine the right to water in nation-state constitutions and a UN covenant.
Use and expand the public trust doctrine to protect water.
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Keeping these principles in mind, the aim of these concluding comments is to briefly draw out some
recurring themes, hopes, strategies, questions and conceptions concerning the water Commons that are
raised in the 21 tools offered in this anthology. This task, obviously, does not begin and end with this
report, as we hope you will add your own cases that in turn, will lead to new debates and conclusions.

One way to think of the central themes and questions flowing through these tools and cases is to
examine some essential conflicts faced in each of them. Four main conflicts can be teased out of the
tools and their nuances and contexts, which link into the Commons principles enumerated above:

1) Conflicting conceptions of water as a spiritual and practical foundation of life versus a commodity
to be bought and sold.

2) Conflicting ideas of property and rights with respect to water.

3) Conflicting tendencies in the governance of water — democracy and egalitarianism on the one
hand leading to broad water access and control, and “plutocracy”™ or inequality of water access and
control on the other, leading to a form of water apartheid exacerbated by gender and ethnic
cultural marginalization and exclusion.

4)  Conflicting visions of development, that is, what is a desirable or “sustainable” way of life?

The first and fourth conflicts loom large, an elephant in the room for the water justice movement. How
do we define water’s role in our societies; indeed what kind of societies do we seek? The diversity of
human cultural traditions, with their distinct ways of organizing relationships both within families and
in the broader community dictate that water will be, thought of in diverse ways. Many of the tools offer
the example of seeing water as simultaneously a source of spiritual abundance and a limited resource
that constrains our unsustainable consumer urges — a way to tie human societies to nature’s limits that is
inherently provocative. The Mohawk conception of thinking seven generations in advance, for example,
taking into account the interest of people and the earth seven generations in advance in the context of
decision-making in the present, captures this idea well. The St’at’imc plans for integrating ecological
sustainability into initiatives for watershed and river management are also based on the notion that water
is sacred and limited, and are linked to the initiatives of indigenous peoples in Licto, Black Mesa, and
the Andean region in creating their own methods and systems for governing water. It is clear that water
justice movements stand to benefit from the detailed sort of work that anthropologists such as Boelens
have been doing to analyze local water systems in indigenous societies.

This brings us to the second conflict listed above, which relates to the way different cultural traditions
conceive of property. The way in which water is increasingly privately managed (in both western and non-
western societies), leaving vast number of people poor and thirsty, is a direct affront to egalitarianism

and compassion — core to spiritual and religious traditions. The struggle to preserve and reclaim water

as common good is thus a reaffirmation of spiritual traditions of equality. The important thing to
remember is that although settler and indigenous ways of seeing and privatizing water have diverged,
innovative practices — including some described in this report — can help curb an excessive emphasis on
the private and bring out our more community-oriented traditions.

Inclusion and exclusion are fundamental pillars of the western idea of property, usually thought of in
three different categories — private, common, and state. Critical democratic theorist C.B. Macpherson
offered that the best way to conceive of property is as an “actual right,” an “enforceable claim” to “some
use ot benefit of something”? Within this general scope, he and others have argued that exclusive,

2 The “rule of the wealthy,” “ploutos,” rather than the “rule of the people,” “demos.”
’ (Macpherson, 1978)



individual property rights have largely taken over western and settler ideas of property in the sense of
“ownership” for one’s private, exclusive, individual good.

Institutions such as the World Bank have encouraged the progressive elimination or marginalization of
common property systems for water and other parts of the Commons in favour of an individualized
property approach: in other words, traditionally, northern corporations and states have pushed for

more enclosures of more commons. However, even the World Bank has shown a fragmented approach

to these issues in recent times. It has become clearer that when it comes to systems for managing

common tresources, individual property systems have been far more prone to lead to the deterioration

and degradation of the Commons than common property systems. As mentioned in Maude Barlow’s
companion paper to this report, it was Garrett Hardin’s article The Tragedy of the Commons' that set the

stage for much enthusiasm for privatization and individualization of property in policy circles. Hardin
argued that because different individual grazers would pursue their own (economically conceived)

“rational self-interest” of maximizing their cattle on common land, the land would be progressively
destroyed. He advocated either nationalization or privatization (that is, a turn to state ot private

property) to redress this problem. However, the consensus that has built during the past 30 years or

so since Hardin first published his original article is that the problem is not with common property
arrangements per se, but rather with the distinct problem of “open-access” systems, where users are

not constrained by any effective system of rights or responsibilities when it comes to using a resource

such as water.’

There exists a true wealth of examples of local common property systems involving water — agriculture, >3
forestry, fisheries and a host of other natural resources that are not open-access systems. With their
roots in particular regions, cultures and traditions, many common property systems have been lauded
for their ability to contribute to ecological sustainability, as well as in providing an effective system of
rights and responsibilities for users in a given Commons system.

The case of the Acequia Associations, and some of the difficulties that they face in New Mexico,
highlights well the second conflict in this way. Where the Associations carefully prescribe duties and
rights for each member, the action by one member to attempt to defy the rules of the Associations

for their own private benefit demonstrates the tension between individual rights and property versus
common rights and property. If the state legislation that respects and supports the Associations’ ability
to control water governance for the purposes of equity and sustainability should be challenged or
repealed, then the ability of the Associations to protect the acequias and common property rights in
water could be jeopardized. One person’s desire to divert water for whatever reason — but centered

on their exclusive, private benefit and rights — comes into conflict with a group of farmers’ rights to
continue with their livelihood, made more precarious by increasing water scarcity due to climate change.

At the same time, not all Commons systems may be committed to principles of equity and sustainability
in practice. This brings us to the third conflict mentioned above. Some studies of common property
systems — including those of renewed community management in Cochabamba, Bolivia and the

right to water in Latin America described in this report — find that some efforts to institutionalize
collective rights to the Commons can reproduce or even exacerbate existing inequalities with respect

to race, class, and gender. These realities raise important questions. If a few families, because of their
economic power and/or disproportionate land ownership, exert dominant influence at the local level
even through Commons systems, what is the solution to promoting democracy and equity, and ensuring
the conservation of water for the good of all? How is it possible to ensure that water users with less
economic power (poorer indigenous and women “smallholders,” subsistence farmers) can have as much

B )
(Hardin, 1968)
° (Bromley, 1992a, 1992b; Bromley & Cernea, 1989; Feeny, Berkes, McCay, & Acheson, 1990; Ostrom, Burger, Field, Norgaard, & Policansky, 2005)
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voice in local water systems’ governance as those with more economic power — for example, large landholders
and industrialists? The permissiveness of most states’ policies when it comes to allowing water-takings by water-
intensive industrial/corporate users stands as a difficult obstacle to realizing water justice at the local level. Many
tools for the water Commons, from the examples of the Municipal Department of Water and Sewage in Brazil
to public-public partnerships to the case of MAMA-86 show the attempt to explicitly target water services for
those with less power and influence. But even the best laid plans may run into difficulties. Even within national
constitutions enshrining the right to water, what kinds of strategies can we foresee or help nurture to build true
local water democracy, so that individuals and communities and even ecosystems themselves can have voice to
redress “water apartheid” and unsustainable exploitation in its various forms? How can water justice initiatives
best promote a “water soft path” in these difficult contexts — a path that emphasizes conservation of this life-
giving resource?’

There is also a danger that Commons systems could be co-opted into a larger process of legitimizing water
exploitation at a grander scale. Some have argued that growing enthusiasm for different forms of localized
common property systems for water and other resources can be traced to the necessity for such regimes to act as
a “buffer zone” to facilitate the mass exploitation of ecosystems. In Brazil, for example, small-scale indigenous
rubber tappers’ common property systems have served as an ecologically sustainable model for centuries and

are lauded by development authorities such as the Bank and the Brazilian state, as well as certain supportive
NGOs, as crucial for the sustainability of the Amazon. Meanwhile, the continuing pace of broad deforestation
for agriculture (notably for cane sugar and ethanol in Brazil) in this region betrays a tension between the goals of
common and individual property regimes.” The second, third and fourth conflicts all inform the difficulties raised
in such an example. These types of realities point to the necessity to not only democratize control of the water
Commons at the local level, but to democratize Commons principles to the regional and national level to ensure
their realization.

Further, important concerns are raised in many of the tools on devolved or shared governance and in

the principle of subsidiarity, or moving policy formation and management closest to end users. While
decentralization of the management of natural resources has been increasingly touted as an overall cure for the
ills of local management of Commons, such agendas have spotty histories in other sectors. The World Bank and
International Monetary Fund have actively promoted decentralization in health and education for years as a way
to reduce public sector expenditures and make them more efficient. However, decentralization of the authority to
manage local systems has not always been accompanied by adequate support from higher state levels in financing
services or infrastructure. Many critics allege that decentralization schemes devolving authority over water systems
from central governments to local levels are both a tactic for shedding principal financial responsibility for water
treatment and distribution® and do not resolve inequities between communities and regions within a given state.

Embedded in many of the cases is the idea of a public or common trust to protect the water Commons from
being engulfed within commodification schemes. Indeed, all of these tools are offered in the spirit of conceiving
alternative strategies that can resist this increasingly dominant narrative. The first and second conflicts centre

on this pivotal issue: If we refuse to allow water to become more and more subject to commodification, then
what kinds of alternative systems do we need to devise that help reinforce the idea of water as a Commons, and
as a human right? With respect to the push for a new global or national Covenant on water discussed in many
of these cases: how can this right to water be given implementation “teeth” and address nature’s right to water
as well? How can a globally-binding Covenant enshrining water as a Commons and as a human right also be
supported by “charters of earth rights embedded in participating states’ national legislative frameworks, offering
individuals and communities the chance to press grievances to local, regional and national authorities when it
comes to water justice and ecosystem restoration?

We hope that this report has offered some models that can be adapted and applied, as well as questions that will
create even more dialogue. We further hope that this combination of iconic cases and provocative questions
might be used as learning resources to forge socially and ecologically just water management systems. We

look forward to continuing conversation and action with you over the years ahead to strengthen this powerful
grassroots movement to reclaim our water Commons.

 (Gleick & Wolff, 2002; Gleick 2003a, 2003b; Brandes et al, 2005)
7 (Goldman, 1998)
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